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MEMORANDUM  
*

Appeal from the United States District Court

for the Southern District of California

Thomas J. Whelan, District Judge, Presiding

Submitted June 18, 2008**  

Before:  REINHARDT, LEAVY, and CLIFTON, Circuit Judges

José Martinez-Guevara appeals the sentence imposed upon revocation of his

supervised release.  He contends that the district court’s judicial fact findings in

support of the revocation sentence were unconstitutional under Apprendi v. New
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Jersey, 530 U.S. 466 (2000).  We have jurisdiction under 28 U.S.C. § 1291, and we

affirm.

In United States v. Huerta-Pimental we upheld the constitutionality of the

supervised release scheme set forth in 18 U.S.C. § 3583.  United States v. Huerta-

Pimental, 445 F.3d 1220, 1221 (9th Cir.), cert. denied, 127 S. Ct. 545 (2006). 

Martinez-Guevara contends that Huerta-Pimental was undercut by Cunningham v.

California, 127 S. Ct. 856 (2007) (invalidating California’s determinate sentencing

law), and no longer is good law.  This contention is foreclosed by United States v.

Santana, No. 07-50190, 2008 WL 2178132, at *5 (9th Cir. May 27, 2008). 

AFFIRMED.


